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IN THE COURT OF APPEAL, CIVIL DIVISION 

APPLICATION FOR A SECOND APPEAL 

 

 REF: C5/2020/1131 [SEAL] 

MY (Pakistan) –v– SSHD 

Decision on an application for a second appeal. The Judge will not give permission unless he or she considers that (a) the 

appeal would i) have a real prospect of success; and ii) raise an important point of principle or practice; or (b) there is some other 

compelling reason for the Court of Appeal to hear it. 

ORDER made by the Rt. Hon. Lady Justice Elisabeth Laing 
On consideration of the appellant’s notice and accompanying documents, but without an oral hearing, in respect of an 
application for permission to appeal     

Decision:  granted 

An order granting permission may limit the issues to be heard or be made subject to conditions 

Reasons 

1. This application for permission to appeal concerns the scope of the statutory right of appeal 

conferred by section 82 of the Nationality Immigration and Asylum Act 2002 (‘the 2002 Act’). 

Section 82 gives a right of appeal when ‘the Secretary of State had decided to refuse… a human 

rights claim made by’ a person. ‘Human rights claim’ is defined in section 113 of the 2002 Act 

as ‘a claim made by a person at a place designated by the Secretary of State that to remove him 

from or require him to leave the United Kingdom…would be unlawful under section 6 of the 

Human Rights Act 1998’. The only procedural component in the definition concerns the place 

where the claim is made. 

2. The Appellant (‘A’) made an application under the DV-ILR provisions of the Immigration 

Rules (‘the Rules’) for leave to remain as a victim of domestic violence. It is his case that the 

application and covering letter also amounted to a human rights claim. The FTT approached his 

appeal by assuming, without deciding, that A had made a human rights claim. By the time of 

the appeal to the Upper Tribunal (‘the UT’), the Secretary of State accepted that A had made a 

human rights claim (UT determination, paragraph 53). 

3. The Secretary of State refused that application. The covering letter said that A’s application was 

‘refused’. The separate document giving the reasons for that decision said that his application 

for ILR had been refused under the Rules and that ‘Any submissions you may have made 

relating to your Human Rights have not been considered’ because an DV-ILR application ‘is 

not considered to be a Human Rights based application’. It was open to A to make a separate 

application based on human rights or other compassionate factors.  

4. A appealed to the First-tier Tribunal (‘the FTT’). The FTT held that the Secretary of State had 

not ‘decided to refuse’ a human rights claim, but had declined to consider it. A’s remedy, if any, 

was to apply for judicial review of that decision. There was no right of appeal unless the 
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Secretary of State had both accepted that A had made a human rights claim, and had refused 

that claim. The FTT held that A’s appeal was not against an appealable decision, and that the 

FTT did not have jurisdiction to hear it. 

5. The FTT said that there was a difference of view among judges of the FTT and that if 

permission to appeal was granted, any appeal should be listed in front of the President. 

6. On appeal, the UT upheld the decision of the FTT. The UT held that section 82 was to be 

construed using ‘ordinary principles of statutory interpretation’ (paragraph 54). The Secretary of 

State could not ‘refuse’ a claim unless she had ‘engaged’ with it. Section 82 did not apply if she 

refused to consider a human rights claim at all. 

7. Ground 1 is that a refusal of an application or claim which is or includes a human rights claim 

(as defined in section 113) is a ‘refusal of a human rights claim’ for the purposes of the 2002 

Act. The statute does not require the Secretary of State to have ‘engaged’ with the claim.   

8. Ground 2 is that it is unlawful for the Secretary of State to refuse to consider a human rights 

claim. 

9. Ground 3 is that it is unlawful for the Secretary of State to require a person who makes an 

application for leave to remain under the Rules to make a further application, and to pay a 

further fee, if he also wishes to make a human rights claim. 

10. The issue in this appeal has not been directly considered by the Court of Appeal.  

11. As both the FTT and the UT recognised (determination, paragraph 66) this interpretation of 

section 82 is likely to affect a significant number of cases, so it matters, both to appellants, and 

to the Secretary of State.  

12. It is well arguable that a human rights claim is refused both if it is considered and rejected on its 

merits and if the Secretary of State refuses to consider it at all. It is further arguable that such an 

interpretation is ‘possible’, in this specific context, under section 3 of the Human Rights Act 

1998. The argument to the contrary, that a right of appeal conferred by statute can be restricted 

by provisions made in regulations made under powers conferred by section 50 of the 

Immigration Asylum and Nationality Act 2006, for the purpose of regulating the procedure by 

which applications and claims should be made, should also be examined by the Court of 

Appeal. 

13. For those reasons I consider that the second appeals test is met. 
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Information for or directions to the parties 

 

 

 

Mediation:  Where permission has been granted or the application adjourned: 

Does the case fall within the Court of Appeal Mediation Scheme (CAMS) automatic 
pilot categories (see below)? 

 
No 

Pilot categories: 
• All cases involving a litigant in person (other than immigration and family 

appeals) 
• Personal injury and clinical negligence cases; 
• All other professional negligence cases; 
• Small contract cases below £500,000 in judgment (or claim) value, but not 

where principal issue is non-contractual; 

• Boundary disputes; 
• Inheritance disputes. 
• EAT Appeals 
• Residential landlord and 

tenant appeals 

 

If yes, is there any reason not to refer to CAMS mediation under the pilot?  Yes/No (delete as appropriate)   

If yes, please give reason:       

Non-pilot cases: Do you wish to make a recommendation for mediation?  No  

Where permission has been granted, or the application adjourned 

a) time estimate (excluding judgment) one and a half days  
b) any expedition? No 

  Signed:  

  Date: 7.1.2021 

Notes 
(1) Permission to appeal will only be granted in respect of second appeals if the court considers that: 

  (a) the proposed appeal would have a real prospect of success and would raise some important point of principle or practice; or 

  (b) there is some other compelling reason for the relevant appellate court to hear the appeal. 

In respect of second appeals from the county court or High Court, see CPR 52.7. 

In respect of appeals from the Upper Tribunal, see Article 2 of the Appeals from the Upper Tribunal Order 2008 (SI 2008/2834). 

(2) Where permission to appeal has been refused on the papers, that decision is final and cannot be further reviewed or appealed.  

See rule 52.5 and section 54(4) of the Access to Justice Act 1999. 

(3) Where permission to appeal has been granted you must serve the proposed bundle index on every respondent within 14 days of 

the date of the Listing Window Notification letter and seek to agree the bundle within 49 days of the date of the Listing Window 

Notification letter (see paragraph 21 of CPR PD 52C). 

Case Number: C5/2020/1131 


