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Introduction 
 

1. Garden Court North Chambers (‘GCN’) is opposed to the latest Home Office pro-

posals of further substantial increases to Tribunal fees in the Immigration and Asylum 

Chamber (‘IAC’). In and of itself, the sheer scale of increase raises serious questions 

over whether access to the IAC is being unjustifiably denied to those who simply 

cannot afford such exorbitant fees.  

 

2. The scale of increase is clear from the fact that the Government, as recently as De-

cember 2015, was still proposing to “increase fees to such levels as to achieve 

around 25% cost recovery in the First-tier Tribunal”1. Only four months later, in 

April 2016, the Government has changed its position so significantly that it now pro-

poses full-cost recovery for fee charging proceedings in both the First-tier Tribunal 

and Upper Tribunal2. 

 

3. This means that: 
 

                                                 
1 p.4 of the Consultation Document at para.4 
2 p.4 of the Consultation Document at para.5 
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a) In the First-tier Tribunal, an application for a decision on the papers would 

increase by over 600% from £80 to £490. An application for an oral hear-

ing would increase from £140 to £8003. This amounts to an increase of 

570%. 

 

b) An application to the First-tier Tribunal for permission to appeal to the 

Upper Tribunal, for which there is currently no charge, would cost £4554. 

If that was refused, a further application to the Upper Tribunal for permis-

sion to appeal, for which there is also currently no charge, would cost 

£350. On top of that, if permission was granted, there would be a fee of 

£510 for the Upper Tribunal hearing itself5. Again, there is currently no 

charge for this Upper Tribunal hearing.  

 

c) Therefore, an applicant who has their appeal dismissed following an oral 

hearing in the First-tier Tribunal but eventually succeeds in the Upper Tri-

bunal  – i.e. following a refusal of permission by the First-tier Tribunal but 

where the Upper Tribunal grants permission and goes on to allow the ap-

peal – would have to pay a total of £2115 in fees alone. This is despite the 

fact that the First-tier Tribunal will have erred in law in dismissing the ap-

peal and, through no fault of their own, the applicant has been forced to 

pursue the matter to the Upper Tribunal before their case is finally vindi-

cated. Currently they would pay £140 for the same sequence of hearings, 

meaning that the proposals represent an increase of over 1500%.  

 

d) Whilst an applicant may be able to recover some of these fees many 

months later6, these initial costs are prohibitively expensive and would 

                                                 
3 p.8 of the Consultation Document at para.30 
4 p.9 of the Consultation Document at para.34 
5 p.13 of the Consultation Document at para.53 
6  If cost recovery is permitted this will likely be at the discretion of the Tribunal (see e.g. 
https://www.freemovement.org.uk/awards-of-costs-in-immigration-tribunal-appeals/). Further it can take 
many months for an appeal to be resolved following an appeal to the Upper Tribunal. 
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preclude very many applicants from pursuing this course of action – de-

spite the unlawfulness of the First-tier Tribunal and Secretary of State. 

 

4. It is particularly concerning that it does not appear that the Secretary of State will be 

required to pay the fees set out above to bring an appeal to the Upper Tribunal. If this 

is correct, the proposed fee structure favours the State, which will be able to bring as 

many challenges as it wants to successful appeals by applicants, without payment, de-

spite many of these challenges being without merit7. Such bias towards the State is in-

imical to what has been described as fundamental to procedural fairness, namely that 

a tribunal must be, and appear to be, independent and impartial8. Either way, there 

will be no equality of arms, as the State, which already retains significant control over 

individuals who are subject to immigration control, has vastly greater resources at its 

disposal than the individual. It will not be affected or inhibited by the proposed fees 

even if it is required to meet them. The impact of these exorbitant and unprecedented 

proposals will therefore rest solely on the individual. The real risk of such an unbal-

anced system is that individuals will no longer be able to challenge the State despite 

demonstrable examples of the Home Office engaging in conduct which has been crit-

icised by the higher Courts9: 

 
“In my judgment, none of these points should have been taken [by the 
Secretary of State]. Of course the Secretary of State can rely on the Immi-
gration Rules but not in order to put an appellant in a no-win position 
where every point taken is only open to her because of an error in her own 
office. It would have been better if the Secretary of State had considered 
the approach she would adopt to this application for judicial review care-
fully when it was made. Had she done so, I am sure she would have real-
ised that the defence lacked merit and a satisfactory conclusion could have 
been offered to the appellant long ago.” 

                                                 
7 E.g. see VV (grounds of appeal) [2016] UKUT 53 (IAC) (13 November 2015), where the President of the 
Upper Tribunal stated: “Experience in this and other appeals by the [Secretary of State] leads us to express 
concern as to whether, before formulating grounds of appeal, sufficient care is being taken within the Home 
Office to apply well-established principles for identifying an error of law and to appraise fairly and realisti-
cally the manner in which judges of the First-Tier Tribunal have expressed their conclusions.” 
8 E.g. Osborn v The Parole Board [2013] UKSC 61 at [90] 
9 R (On the Application of Ufot) v Secretary of State for the Home Department [2016] EWCA Civ 298 per 
Vos LJ at para.56 
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5. Further, such increases, as sudden and steep as they are, cannot be viewed in isola-

tion. Rather they are the next step in a series of extensive changes dating back to the 

introduction of fees in 2011 and the LASPO Act 201210. These changes have had the 

effect of systematically removing access to the IAC for an ever increasing number of 

people. That context is therefore central to GCN’s response to the current proposals. 

 
6. Accordingly, this response highlights some of the key changes, culminating in the 

latest proposed increases. It sets out their cumulative effect on access to justice and 

includes, by way of example, the effect that these changes could have on an average 

migrant family. It concludes that, to uphold access to justice and the rule of law, the 

IAC should be publicly funded, meaning that Tribunal users will pay for the IAC 

through taxation11 rather than fees. 

 
Response 
 
LASPO Act 2012: Loss of legal aid for the majority of immigration work 

 
7. The LASPO Act 2012 took the majority of immigration work out of scope for Legal 

Aid12. As a result, since 2013, those removed from scope have had to self-fund the 

entire application and appeal process regardless of how limited their financial means 

are or how vulnerable their particular circumstances might be. 

 

8. For example, a 2015 report by The Children’s Society found that “thousands of sepa-

rated migrant children are likely being affected by the exclusion of immigration from 

legal aid support”13 The report set out the extremely vulnerable situation that this can 

create for children14: 

 
“The absence of legal aid means that children without other support are 

                                                 
10 Legal Aid, Sentencing and Punishment of Offenders Act 2012 
11 http://www.cream-migration.org/publ_uploads/CDP_22_13.pdf 
12 http://www.lawgazette.co.uk/law/detainees-confused-by-legal-aid-cuts/5049162.fullarticle  
13 Cut Off From Justice: The impact of excluding separated migrant children from legal aid at p.5 
14 Cut Off From Justice: The impact of excluding separated migrant children from legal aid at p.12 
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expected to source funds to pay for legal fees and other costs of immigra-
tion applications on their own. This has very serious implications for their 
safety. The practitioners and children we spoke to highlighted the ways in 
which this renders them vulnerable to exploitation and harm at the hands 
of powerful adults who are more than willing to take advantage of their 
situation. These risks existed for children prior to LASPO; however, the 
professionals we interviewed reported a marked increase in risks follow-
ing the cuts.  
 
Children desperate to resolve their legal issues are faced with the intense 
risk of being exploited through unregulated labour, sexually exploited, and 
are being groomed by criminal networks, in order to raise funds to cover 
legal fees. In one case we heard about two brothers who were living in 
private rented accommodation and one had to work in a dangerous and un-
regulated construction job in order to pay for their rent, food and legal 
fees.”  

 

9. A further example of those most affected was set out in a 2015 report on the impact 

of legal aid cuts on immigration detainees. The Gatwick Detainees Welfare Group 

found15:  

 
“LASPO mainly affects people with a private or family life in the UK: in-
cluding those who have children in the UK, and those who have lived in 
the UK for many years.” 

 

10. It is particularly important to bear these vast legal aid reductions and ‘savings’ in 

mind when assessing the current proposals. Dominic Raab MP sets out, on behalf of 

the Government, some of those “in particularly vulnerable positions” who will be 

exempt from the fees16. Those exempt will include those who qualify for legal aid. 

What this fails to acknowledge is that many people in “particularly vulnerable posi-

tions”, such as the above examples, no longer qualify for legal aid as a result of the 

LASPO Act 2012 and therefore will not benefit from this fee exemption. 

 

Immigration Act 2014: Restrictions on the right of appeal and grounds of appeal 
 

                                                 
15 http://www.gdwg.org.uk/perch/resources/cuttingjustice.pdf at p.18 
16 p.3 of the Consultation Document: Ministerial Foreword and pp.7-8 of the Consultation Document at 
para.25 
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11. These legal aid changes were compounded by the severe restrictions on the right of 

appeal and grounds of appeal introduced by the Immigration Act 2014. Whereas pre-

viously a right of appeal existed “where an immigration decision is made in respect 

of a person”, there is now only a right of appeal in relation to the refusal of a protec-

tion claim, the refusal of a human rights claim and against a decision to revoke a per-

son’s protection status17. 

 

12. Similarly, in relation to grounds of appeal, the previous provisions allowed an appel-

lant to argue, amongst other things, that the decision was not in accordance with the 

immigration rules. Now, an appellant can only argue that their removal would be in 

breach of the UK’s refugee, humanitarian protection or human rights obligations. 

Thus in all cases where the Secretary of State has failed to correctly interpret or apply 

her own immigration rules, and there is no relevant human rights claim, there is no 

remedy in the tribunal by way of statutory appeal, as there had been previously. The 

individual’s only recourse is to apply for judicial review, in the Upper Tribunal, a 

prohibitively costly procedure in and of itself. Additionally, this is likely to be more 

costly to the tax payer in terms of the resources that will be spent on the application. 

 

13. To appreciate how significant these changes are, it is necessary to recognise just how 

complex and fast changing the immigration rules are. As Lord Justice Jackson ob-

served in a 2013 Court of Appeal judgment18: 

 
“The rules governing the PBS19 are set out in the Immigration Rules and 
the appendices to those rules. These provisions have now achieved a de-
gree of complexity which even the Byzantine Emperors would have en-
vied.” 

 

                                                 
17 These changes amended the right of appeal and grounds of appeal in ss.82 and 84 of the Nationality, 
Immigration and Asylum Act 2002 respectively 
18 Himanshu Pokhriyal v Secretary of State for the Home Department [2013] EWCA Civ 1568 per Jackson 
LJ at para.4 
19 This particular comment was made in relation to the Points Based System (PBS) of the immigration 
rules but it is widely acknowledged by immigration practitioners that the same can be said of the immigra-
tion rules as a whole. 



7 

14. The result of these changes, therefore, is that a person making an immigration appli-

cation in the UK must navigate a set of rules considered unduly complex by the high-

er Courts. They must often do so without the benefit of legal aid, which for many 

equates to doing so without any legal assistance at all. Should that application be re-

fused, they cannot bring an appeal on the ground that those unduly complex rules 

have been wrongly applied.  

 

Immigration Act 2014: Healthcare surcharge 
 

15. The Immigration Act 2014 also introduced an immigration health surcharge20, which 

must be paid as part of an immigration application. This ranges from £150 per year 

for students to £200 per year for other applications. It applies to a wide range of ap-

plications, namely: 

 
a) All applications for entry clearance other than visits of 6 months or less; 

 

b) All applications from within the UK for any period of time other than in-

definite leave to remain. 

 

16. Further, the charge is payable for the main applicant and each dependent. Therefore, a 

family of four (applicant, spouse and two children), for example, now has to pay 

£4000 for this surcharge alone as part of their application for a five-year visa. 

 

IAC cuts: Delays in hearings 
 

17. Since May 2015, there have been further cuts to the IAC which have led to a signifi-

cant reduction in the number of sittings. There are reports that the number of hearings 

have been reduced by up to half, causing cases to be listed as far as a year to eighteen 

months ahead21.  

 
                                                 
20  https://www.gov.uk/healthcare-immigration-application 
21  http://www.theguardian.com/uk-news/2015/nov/10/warning-of-huge-backlog-of-immigration-cases-in-
uk 
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18. Such delays are problematic in principle as they impede on effective access to justice. 

Moreover, they frequently lead to prolonged separation of families, including minor 

children from their parents, and are particularly concerning in light of the myriad of 

stresses placed on families going through the immigration system. In short, migrant 

families are being forced to pay more to wait longer under a system stacked with ever 

increasing obstacles. 

 

19. The proposals recognise the system’s slowness and the issue this poses for access to 

justice22. Paradoxically, however, it seeks to remedy this barrier by replacing it with 

another. Access to justice is the sum of a number of indivisible factors. It is no more 

achieved by a swift and unaffordable system than it is by a slow and less costly one. 

 

 
 
 
 
 
Allowed appeal rates: The need for recourse to the IAC 

 
20. Analysis by Professor Robert Thomas of the University of Manchester found that 

over recent years, on average, 40% of immigration appeals have been allowed23.  

 
21. He points out that, due to a range of factors, it is not possible to know from this figure 

what percentage of all initial decisions are wrong. Nevertheless, the fact that 40% of 

appeals are allowed demonstrates unequivocally the need for recourse to the IAC and 

the assessment of an independent judge.  

 

22. Further, it is important to bear in mind that 40% is the overall success rate. Success 

rates are significantly higher – up to 82% – for particular groups, including some of 

the most vulnerable applicants. For example, Rights of Women submitted the follow-

                                                 
22 pp.4-5 of the Consultation Document at para.7 
23 https://ukaji.org/2016/04/28/allowed-appeals-and-initial-decision-making/  
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ing evidence24 to the House of Commons Public Bill Committee in October 2013 in 

relation to applicants under the Domestic Violence Rule: 

 
“In 2011, we made a number of Freedom of Information Act requests for 
the number of successful applications under the DV rule, and the number 
that succeeded after appeal. In Jan - March 2011 for example, 74% of ini-
tial applications were successful. Whilst this suggests good practice 
among decision makers, of those who went on to appeal 82% were suc-
cessful. This is higher than success rates for other types of appeal.”  

 

 
Case Study 
 
23. Taking the above into account, the following provides an example of the cost – in ap-

plication fees and surcharges alone – for a family of four to apply for a five-year Tier 

2 General visa and then appeal the decision: 

 
a) Visa application fees (4 people x £1,128) – £4,512 

 

b) NHS Surcharge (4 people x £200 per year x 5 years) –  £4000  
 

c) First-tier Tribunal oral hearing fee (4 people x £800) – £3200 
 

Total – £11,712 
 

24. On top of this, the applicant would have the cost of legal assistance for the prepara-

tion of their application and appeal, as well as representation at the First-tier Tribunal. 

As set out above, the ever increasing complexity of the Immigration Rules being 

adopted by the Government means that such legal assistance is essential. 

 

25. The above example does not include the possibility of the First-tier Tribunal determi-

nation containing an error of law. Challenging this error of law would cost up to an 

additional £5,260 in Tribunal fees alone (4 x £455 for the permission application to 

the First-tier Tribunal; 4 x £350 for the permission application to the Upper Tribunal; 

                                                 
24 http://www.publications.parliament.uk/pa/cm201314/cmpublic/immigration/memo/ib11.htm  
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4 x £510 for the oral hearing in the Upper Tribunal). £3,220 of that figure could there-

fore be required simply to get permission to appeal. 

 

26. However, where permission is granted it amounts to recognition by the Tribunal that 

there is an arguable error of law in the determination. It is difficult to justify charging 

an individual for seeking permission to resolve a potential Tribunal error that the Tri-

bunal itself acknowledges must be resolved. 

 

27. Further, if the Upper Tribunal grants permission, this recognises that the First-tier 

Tribunal decision to refuse permission was wrong. Yet, under the current proposals, 

the £455 paid to the First-tier Tribunal for the application for permission would not be 

refunded in such circumstances. This is problematic whether or not the appeal is ulti-

mately successful in the Upper Tribunal because that First-tier permission decision 

must have been wrong in and of itself.  

 

28. Moreover, in cases where the Upper Tribunal does finds an error of law in the deter-

mination then, in the above example, the family will have paid up to £5,260 solely for 

the correction of a judicial error. Even if this was later refunded, the inability to pay it 

in the first place would represent a significant barrier to access to justice. 

 

The Impact of Fees: lessons to be learnt from the Employment Tribunal and other 
contexts 

 
29. The introduction of fees to the Employment Tribunal in 2013 serves as a case in 

point. Ministry of Justice figures demonstrated that the fees, ranging from £160 to 

£1200, had an immediate and dramatic effect. For the period from January to March 

2014, the number of claims made to the Employment Tribunal fell by 81% compared 

to the same period the previous year25. Further MoJ figures published two years after 

                                                 
25 http://www.bris.ac.uk/news/2014/july/employment-tribunal-fees.html  
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the introduction of fees showed a 60% reduction in the number of Employment Tri-

bunal cases over that two year period26. 

 

30. Research into the impact of these fees has been conducted by the Universities of Bris-

tol and Strathclyde, which found that the fees had “severely limited access to  justice 

for workers.”27 The research“uncovered personal stories that reveal the often devas-

tating effects of employment tribunal fees on individuals’ lives.”28  

 

31. As deeply concerning as these findings are, there are several additional factors in the 

immigration context which mean that the impact is likely to be even more severe: 

 

a) First, and most importantly of all, the Employment Tribunal involves party 

on party litigation. In contrast, the immigration context involves individu-

als seeking to challenge unlawfulness by the State. This is where they are 

already subject to ‘immigration control’: their entire lives (including their 

right to remain in the UK, their right to work and where they can live) are 

controlled by the State. If, as is illustrated by the statistics above, the State 

takes an unlawful decision, their only redress is to appeal to the IAC. The 

fee increases prevent them from doing that. They remove an essential 

check on unlawfulness by the State, which is wholly inconsistent with a 

society governed by the rule of law. 

 

b) Second, the Government introduced fees in the Employment Tribunal in 

order that claimants would contribute towards the cost of operating the 

tribunals29. In contrast, the Government is proposing full-cost recovery in 

the IAC. 

                                                 
26 http://www.lawsociety.org.uk/news/press-releases/two-year-anniversary-of-employment-tribunal-fees-
shows-scheme-undermined-access-to-justice-july-2015/  
27 http://www.bris.ac.uk/news/2014/july/employment-tribunal-fees.html  
28 http://www.bristol.ac.uk/media-
library/sites/policybristol/migrated/documents/employmenttribunalfees.pdf  
29 https://www.parliament.uk/business/publications/research/key-issues-parliament-
2015/work/employment-tribunal-fees/  
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c) Third, families do not bring employment claims so the fees do not need to 

be paid per person such that fees will often be even higher in the IAC 

where entire families are appealing. 

 
d) Fourth, many applicants to this tribunal are encumbered with and/or are 

challenging conditions which prevent them from working. Inherently their 

capacity to meet the fees requirement is hindered by their limited income. 

 

32. It is worth noting that the impact of the proposal will have the perverse effect of in-

creasing the number of overstayers. This will occur by virtue of applicants, who 

would not otherwise become overstayers, being financially unable to meet these fees 

despite having proper and legitimate challenges to bring.' 

33. Finally, a significant criticism of the effect of the cuts in legal aid in family court cas-

es has been the effect that unrepresented parties have had upon the capacity of the 

courts to deal with cases. The IAC in turn will see the proportion of unrepresented 

appellants increase as they are forced to use any income they can access for fees ra-

ther than legal representation, which will increase the time taken, not least in the 

management of cases, and the cost to the taxpayer. 

 

Conclusion 
 
34. For the reasons set out above, Garden Court North Chambers contends that the pro-

posed fee increases are incompatible with access to justice and the rule of law.  

 
35. Accordingly, Garden Court North Chambers calls on the Government not to proceed 

with their proposed increases and instead maintain a publicly funded Immigration and 

Asylum Chamber. 

 

 

Garden Court North Chambers 

3 June 2016 
 


